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3T /ORDER

AerdR g, ==k aesa/
PER MAHAVIR SINGH, JM:

This appeal filed by the Revenue is arising out of the order of

Commissioner of Income Tax (Appeals)-55, Mumbai [in short CIT(A)],
Appeal No. CIT(A)-55/IT-187/DCIT(IT)-1(1)(1)/2016-17 vide order dated
12.12.2017. The Assessment was framed by the Dy. Commissioner of
Income Tax, Central Circle-1(1)(2), Mumbai (in short ‘DCIT/ITO/ AO’) for
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the A.Y. 2014-15 vide order dated 30.12.2016 under section 143(3) read
with section 153C of the Income Tax Act, 1961 (hereinafter ‘the Act’).

2. The only issue in this appeal of Revenue is against the order of
CIT(A) in holding that Inland Haulage Charges earned by assessee is
covered under Article 9 of the Double Taxation Avoidance Agreement
(DTAA) between India and Denmark and therefore not taxable. For this

Revenue has raised the following two grounds: -

“l.  Whether on the facts and circumstances
of the case and in law, the Ld. CIT(A) is correct
in holding that the Inland Haulage Charges
earned by the assessee is covered under Article
9 of the Double Taxation Avoidance Agreement
between India and Denmark and therefore, not

liable for tax in India.

2. Whether on the facts and circumstances
of the case and in law, the CIT(A) erred in
holding that Article 9 of India — Denmark DTAA
includes within its ambit the activity of Inland
Haulage Charges (High Court) of cargo by
relying on the decision of the Tribunal in the
assessee’s own case in earlier assessment year
which have in turn relied on the decision of the
Hon’ble Bombay High Court in the case of
Safmarine Container Lines NV (314 ITR 15)
wherein the relevant tax Treaty is the India —
Belgium DTAA in which Article 8 of the Tax

Treaty contains the expanded definition of
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shipping business to include ‘any other activity
directly connected to such transportation’ which
is absent in the DTAA relevant to this case i.e.
the India — Denmark DTAA.”

3. Briefly stated facts are that the assessee is a Danish Public Limited
Company, which is tax resident of Denmark. It is engaged in the business
of shipping, chartering and related activates in international traffic and
has earned revenue from such shipping operations with India. The
assessee submitted that the gross freight earning of ¥ 87,87,61,39,062/-
Is not taxable as per Article 9(1) of India- Denmark DTAA as the profits
derived from the operations of Ships in international traffic by an
enterprise of Denmark are taxable only in Denmark and not in India. The
freight income earned by the assessee includes the amount recovered
towards IHC for export cargo amounting to ¥ 167,62,75,385/- and import
cargo amounting to ¥ 288,71,48,470/- aggregating to 456,34,23,854/-.
The AO considered the applicability of section 44B of the Act to IHC of
456,34,23,854/- collected by the assessee for which the assessee has
claimed exemption under Article 9 of the DTAA. The assessee claimed
exemption under Article 9 of the DTAA on the basis that IHC are part and
parcel of its business of shipping in International Traffic. But the AO was
of the view that the activities of ‘inland transportation’ cannot be
considered as ‘international transport’ activities and by virtue of that
income from inland transport should be exclusively taxed as in the source
country. Accordingly, the AO disallowed the claim of the assessee.
Aggrieved, assessee preferred the appeal before CIT(A). CIT(A) deleted

the addition by observing in Para 4.2 as under: -
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The fact of the case are appellant undertaken
transportation of goods on behalf of various
shippers across the globe In ships owned or
chartered by it which ply in international waters.
During the year the appellant erred freight from
business of operation of ships in international
traffic. For earning the freight income, the
containers through which goods are transported
internationally require to be brought from
various destinations in India to the load port and
Inland Haulage Charges (IHC) are collected.
The appellant claimed benefit of Article 9 of the
DIM between India and Denmark for its II-IC.
However, the AO did not allow this claim on the
reasoning that India Haulage Charges (IHC) are
not covered under Treaty with Denmark. The
AO considered that the activity of inland
Transportation' cannot be considered as
international transport and by virtue of that the
fiscal or taxing power should be exercised by
the source country. The provisions of sec 9(1)(i)
are applicable for IHC and now are covered by
sec. 44B of the Act and not by Article 9 of the
DTAA between India & Denmark.

The appellant submitted before me that this
issue is covered in his favour by virtue of

following.
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Decision: () In appellant's own case, the
Hon'ble ITAT for A.Y. 2010-11 has held as

under. -

"IHC is not only directly connected with the
business of shipping but it is also a part of
overall international voyage and hence it is
directly covered within the definition of profits
from operation of ships in international traffic.
Accordingly, IHC earned by the assessee is
taxable only in Denmark and not in India as per

Article 9(1) of the India Denmark Tax treaty

(i)  The Tribunal has also relied on the
decision in the case of Solmarine Container
Lines N.V. [314 ITR (AT) 15 (Mumbai) which
was affirmed by the Bombay High Court [367
ITR 209 (Bom)].

(i)  The Hon'ble ITAT has also held that the
language of Article 9(4)(b) of the India Denmark
tax treaty is similar to Article 8(2)(c) of the India
Belgium Tax Treaty which merely list down
certain income as mere example of items cover

under this Article.

(iv) The aforesaid ratio has been followed by
the ITAT in AY. 2011-12 and by the 1)1W in
A.Y. 2012-13. It is seen that the Hon'ble Mumbai
High Court has under order dt. 17.01.203 (ITA
No. 952 of 2011 & ITA No. 147 of 2009) for A.Y.
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2001-02 & 2002-03 in the case of Sofmarine
Container Lines N.V. dismissed the appeal filed
by the revenue on the same issue against the
order of Mumbai ITAT.

(v)  Following the above pronouncements of
Mumbai ITAT in appellant's own case & DRP's
order and also other judicial pronouncements it
Is settled proposition that the benefit of shipping
Article of the tax treaty is available to IlIC also.
The appellant further submitted that assuming
without accepting that IHC is attributable to a PE
of assessee in India since MLIPL s
remunerated at an arm's length consideration,
no part of appellant's IUC income can be
brought to tax in India as per the ratio laid down
by Hon'ble Supreme Court in Morgan Stanley
and Co. Case (Supra) and Hon'ble Bombay
High Court in set satellite (Supra) and Hon'ble
Mumbai Tribunal in the case of ANL Singapore
FM. Ltd.(Supra).

From the above analysis it is summarized that in
the light of appellant's case covered by FEAT
ruling the addition made by the AO is deleted.

This ground of appeal is allowed.”
Aggrieved, now Revenue is in appeal before Tribunal.

4, The learned Counsel for the assessee also took us through the

order of Tribunal in assessee’s own case for AY 2010-11 in ITA No.
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2054/Mum/2014 vide order dated 07.10.2016, wherein the Tribunal has
considered the issue and held that the activities of the IHC are connected
directly or an ancillary activity, though minor contribution should not be
treated as a separate business to the operations of ships. The Tribunal

held as under: -

“12. In view of the facts of this case and
precedence discussed above, we are of the
view that the entire IHC of the assessee is
necessarily in connection with transport of
containers either discharged or loadable at
Indian ports for the purpose of delivery through
international waters and is directly connected
with such transportation will always be included
within the term "operations of ships". The
activities of the IHC are connected directly or an
ancillary activity that provides minor contribution
and should not be regarded as a separate
business to the operations of ships. These
activities are linked or connected to each other
and as such one cannot say that one is to be
conducted efficiently without the other and
which have a nexus to the main business of the
assessee of operations of ships should be
considered as integral part of income from
shipping operations. Accordingly, we allow the
claim of assessee and hence, this common
iIssue of assessee appeal is allowed and that of

revenue is dismissed.”
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5. When these facts were confronted to the Ld. Departmental
Representative, he could not controvert to the same. Going by the
CIT(A)'s order and also Tribunal decision in assessee’s own case in
earlier year, we find no infirmity in the order of CIT(A). Hence, we confirm
the same.

6. In the result, the appeal of Revenue is dismissed.

Order pronounced in the open court on 01-04-2019.
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